Captatio and crimen

by J.W. TELLBGEN
{Utrechi)

1. Iniroduction

For several years now I have been making a study of various
aspects of the Roman law of succession that one encounters
in the first nine books of the Letters of Pliny the Younger.
T hope to complete this work in the foreseeable future. In the
course of my studies I have been struek by the fact that some
of the letters relate not only to the Roman law of succession
but also to Roman Penal Law. Nearly all the cases I am
~ concerned with in these letters relate to the drawing up of a
will. Letters VI.31 and VILS6, for instance, deal with the
forging of a will. The person respousible is regarded as having
committed a misdemeanour (or indictable offence) and is liable
to be punished in accordance with the lex Cornelia de falsis.
However, there are several letters, e.g. T1.20 and IV.2, which
deal with legacy-hunting: capfatio. This is another equally
reprehensible activity, which is repeatedly criticised not only by
Pliny but also by satirical writers such as Juvenal (') and
Martial (%). In most of the cases these authors describe, it is a
question of an improper action rather than an illegal ome.
Showering someone with presents in the hope that he will leave
you something in his will is not decent, and ‘fishing’ for little
presents is not very nice either. People who do things like this
— T mean legacy-hunting not ‘“fishing” — are not guilty in the

(1) Magrriat, Epigrams 17 40, 1V 56, V 309, V1 27, IX 9, IX 48, XT 81,
XII 40, XIT 80,
(2} Juvenan, Sefires XTL,
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legal senge. Snch behaviour is not punishable by law. However,
it ceptatio i accompanied by dolus or vis, i.e. if a person by
threats or deception prevents another person from making or
altering a will, or, alternatively, forces him to make or alter
a will, then it is a different matter.

The point which interests me and which T shall examine in
this paper ig that in modern Romanistic literature thig type of
captatio is also regarded as a misdemeanour. However, it is
not clear what kind of misdemeanour captatio is when it ig
accompanied by vis or dolus and what Iaw applies. T hope that
my comments and arguments will help to clarify the matter.

In the handbooks a case where one person prevents another
person by force or by deception from making a will ig deait
with under the law of succession in the section on indignites.
According to Voei () in his handbook on the law of succession,
i deed of that kind had three consequences:

1. it was a misdemeanour, and was therefore punished ;

2. the practor applied the relevant clause of the edict “guibus
bonorum possessic naon competit” and vefused bonorwm
possessio to the person who had inenrred the gnilt through
nsing force or deception; furthermore, denegatio actionum
was applied to civil heirs who did not make use of the
petitio of bonorum PO8SESSio ;

3. the sanction of indignitas wag passed (a sanction introduced
by Hadrian). The result of this was that the fiscus conid
claim the heir's portion.

According to V oci, a case where a person who compels someone
else by foree or deception to make a will also comes under this
ruling.

1L, To what extent is this interpretation to be found in the
sources ? Tn the Digest as well ag in the Codex the subject is

(3} P. Voo, Diritte ereditario romano 1, Milan 19672, 470 .
The denegatio actionwm, mentioned sub 2, relates to the hereditatis
petitio and presumably to the actions the de crius himself had,
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1t with in D.29.6 and C.6.34 under the heading “si quis
quem testari profibuerit vel cocgerit”. Both titles are quite
rt: D.29.6 contains three texts — by Ulpian, Paul and
'uphﬁan respectively, 0.6.34 contains one counstitution of
oxander Beverus, two constitutions of Diocletian and omne
£ Zeno, Let us first look at the opening text of D.29.6.

29.6.L pr. Ulpianus libro 1.29.6.1 pr. Ulpian in the 48th
fiadragensimo octavo ad edie- book of his commentary on the
wim. Qui dum captat heredita-  edict. With regard to a person
legitimam vel ex testamen- who, while trying to lay his
. prohibuit testamentarium hands on an inheritance by
troire volente co facere tes- virtne of intestacy or a will,
mentum  vel mutare, divus preveits the “testamentaring”
Hadrianus constituit denegert trom entering while the other
i debere actiones dencgatis-  person (sc. the de cuins) wishes
e of actionibus fisco locum to make or ehange a will, the
Divine Hadrian decrees that
the said person must be denied
the legal actions and thereafter
guch actions should be taken
by the fiscus.

e

are.

- This text comes from the 48th book of Ulpian’s commentary
on the edict. Tt concerns the edict XXVe entitled “de bonorum
possessionibus 1 de clousulis generalibus”, paragraph 163:
“guibus bonorum POSSEssio non competit” (*). This is one of
the few texts in which coptatio is actually mentioned Dby
_ name {%). It should be noted that this text elearly points to the

existence of the second and third consequences of captatio
mentioned by Voci, namely the denegatio ectionuwm and
confiscation, but theve is no allugion to the first consequence,
i.e. that ceptatio is a misdemeanounr. Nothing is said about the
first consequence in the following cases presented by Ulpian
gither, or in the text by Paul on the same subject. But there
does seem to be an allusion to it in the f -agment, by Papinian.

{(4) ©. Lewer, Das BEdictum Perpetuum, Leipzig 19273, 360.
(5) The “disposizioni captatorie” arve a related phenomenon ; gee in this
connection P, Vocr, Divitto ereditario romano 11, Milan 19632, 795.
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D.29.6.3. Papinianus  libro
quinte deeimo vesponserum,
Virim, qui non per vim nec
dolum, quo minus umor, com-
tre. eum mutate voluntate, co-
dicillos  faceret, intercesserat,
sed ut fieri adsolet, offcnsam
aegrae malieris mariteli ser-
mone  placeverat, in crimen
non incidisse respondi, nee ef
quod testamento fuerat datum
auferendum.

D.29.6.3. Papinian in the (5th
book of his Responsa. With
regard to the man who pre.
vented his wife, not Ly foree
or trickery, from making
codicil becanse she had chan.
ged her aititude towards him
to this disadvantage but who,
as normally happens, had cal-
med the anger of the gick
woman in a matrimonial dis
cussion, I have given my
opinion that he has not com-
mitted a erimen and that he
must not be deprived of the
amount left to him in the will,

The firgt constitution of (.6.84 also seems to allude to the

punishable offence.

C.6.34.1.  Tmp, Alexander A.
Severae. Civili disceptationi
erimen adiungitur s testator
wOR SuE sponie testamentim
fecit, sed compulsus ab eo qui
heres est institutus vel quos-
libet alios quos noluerit serip-
serit.

C.6.841. Emperor Alexander
A. to Severa, A crimen is
added to a civil suit if 2 testa-
tor has made a will, not on
the bagis of his own personal
wishes but compelled by the
person who was instituted as
heir, or if he has included
others in his will whom he
did not wish to include.

The second constitution of Diocletian and Maximian on thig
subject seems to allude to the punishable offence as well.

(.6.34.3. Tmpp. Diccletianus et
Maximianus AA. et CC. Kuty-
chidi. Judicium uzoris postre-
muwin in se provocere maritals
sermone non est criminosum,

C.6.34.3. The Emperors Diocle-
tian and Maximian to Euty-
chis. Making the wife write
her last will to his advantage
in a matrimonial discussion is
1ot criminosum.

In the fourth constitution on this subject, the eonstitution
of Zeno, captatic perpetrated by force or deception is declared
to be a punishable offence. The type of punishment mentioned
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g confiscation of the whole property and exile. For the
Jassical period (and Pliny lived during that period) this survey
must lead us to following conclusions:

Zeno’s constitution must be ignored in connection with this
period;

. There seem to be three cases where captetio is said to be u
“opimen”, but in fact there ave only two, gince, 1.29.6.3 and
(.6.34.3 deal with the same case. The only difference between
them is that D.29.6.3 deals with preventing someone from
making or altering a will, whereas C.6.84.3 deals with
compelling someone to make or alter a will;

. Not one of the three texts in question gives detailed infor-
mation about the supposed crimen.

IIT1. The handbooks by Bonfante (%), Biondi?) and Voci(®) do
not give much information about thig erimen either. They do
say that compelling a person to draw up a will or preventing
a person from drawing one up ig punishable, but they do not
go into the matter further. In Kaser’s handboolt this erimen
is not mentioned at all (%).

Nardi () in his monography “1 casi di indegnitd” makes a
brief reference to the question in the light of 1.29.6.3. Accor-
ding to Nardi, the text should be interpreted as follows.
According to the inscriptio, the text comes from the 15th book
of Papinian’s Responsa, which concerned dudicia  publica.
According to Nardi, Lenel should not have put this text in his
Palingenesia under the heading “Ad legem Corneliam de falsis
et SO. Libonignum”. The connection between the case described
in D.29.6.3 and the ruling on forgery is not clear to him. He
takes the view that the link is wolely with penal law in

(6} P. Boxrante, Corso di diritto romano VI, De Successiond, Milan
19742 419,

(7) B. Biowni, Successione testamentaria e donaziond, Milan 19552, 528.

(8) P. Voci, Diritto ereditario romano I, Milan 1067 2 470,

{9} M. Kaser, Das rimische Privatrecht 1, Munich 1971% 719 note 6:
726 note 43.

(10} B. Naro1, I casi & indegnitd, Milan 1937, 20%.
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general. Nardi does not consider what kind of legal liability i
involved here.

In TURA, Avonzo (M) wrote an article about the penal conge-
quences of “violenza testamentaria” in the light of C.6.84.1,
the constitution of Alexander Severus, dating from 999
According to Avonzo, this text points to consequences for eivil
and penal Iaw, although these could not yet be defined iy
detail. With regard to the penal aspect, Avonzo comes to the
conclusion that Lenel’s view, namely that this fragment had
been headed “Ad Tegem Corneliam, de falsis et 8. Libonia
™, is not satisfactory and that the fragment must have
related to the crimen of wis. The leges Fuliae de vi shonld net
really have been applied to this case, but during the period
that followed, all kinds of cases of extortion gradually came
under these Iaws, as did this special case. Avouzo is quite
certain that at the time of Severus toreing someone to make
@ will was regarded as a erimen of vi8,

Finally, Hartkamp ("), in his book on netus, supported
Avonzo’s view — namely that a gpecial penal sanction was
introduced which in the late classical period eame under the
few Fulia de vi priveta.

The opinions just mentioned are not very convincing,
Because of the section in which D.29.6.3. was placed, Nardi
supposes that Lenel counsidered captatio perpetrated by force
or deception to he a misdemeanour of forgery, although he
himself found this interpretation very unlikely. I agree with
Nardi, however I doubt whether Lenel took the conclusion on
forgery himgelf. Possibly the Roman lawyers just put it there
because it had something to do with the making of a testa-
ment without thinking of forgery. Avonzo’s hypothesis, also
taken over by Hartkamp, that the cagse here was one which in
the late classical period came under the Lew Iulieg de

(11) ¥. Avowzo, Le repressione penale delle violenzg testamentaria,
IURA G (1955) 120 ff.; it a similar vein see earlier work by B. Narpi,
La violenze testamentaria, SDHAL 2 (1936} 123,

(12} A8, HarTxaye, Dey Zavany im o rémischen Privatrecht, Amsterdam
1971, 145 ff, 161.
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vate, is not convincing either. Why is this not mentioned
ywhere in the sources ? And how ig a law on criminal
ottences to be applied by analogy * Why did Zeno have to
sake it an indictable offence again ? What then does civili

: mean in C.6.34.1 7 (%) How could captatio by

disceptcbtioni
means of dolus come under this law ? To find an answer to

these questions I think I shall have to approach the matter

from a different angle.

V. What i¢ the meauing of crimen in the juridical sources ?
he word crimen was definitely used to denote a misdemeanouny
nd could lead te prosecution. Albertario (¥} thought that
oman lawyers used the term crimen solely in relation to
ublic, penal law. Also with regard to other terms, he was of
he opinien that Roman lawyers used a very dogmatic and rigid
erminotogy. Lauria () and Segré (%) are two authors who
digagreed with thig view. They doubted whether Rowan
Tlawyers always used the term erimen to denote a misdemeanonr
“according to public law, and they contrasted it with a delictum
in private law. Kager (1) algo made a brief contribution to this
discusgion recently: he stated that he was very doubtful
“whether (3ains in his Tpstitutions used the word crimen only
for a migdemeanour which was punighable in public law.

Longo (%) in hig mouography “Delictum ¢ erimen” examines
the use of the word crimen in the sources and comes to the
following conclusion. Albertario’s view given above is too much

(18) ©. LuxgL, Das crgunoigene Testaament, SZ 10 (1889) 81 also leavesy
this gquestion cpei.

(14} . ALBERTARIO, Delictan e crimen,
1936, 175.

(15) M. LAURIS, Contractus, delietum, obligntio, SDHI 4 (1038) 188,
{16) . SDeRE, Obligatio, obligare, obligari nel testi, St Bonfante I1I,
Milan 1930, 501 with literature references; for a discussion see too E.
Levy, ree. B. ALBERTARIO, Malefichum, St. Perozz, Palermo 1925, 221 in 8%
46 (1926) 415 i

{17) M. Easin, Qatus wnd die Klassiker, 8% 700 (1953) 170 ff.

(18} G. Loxao, Delictum ¢ orimen, Milan 1976, 174 ff. Surprisingly

Studi i dirvitto romano, Milan

Loxeo does not mention these texts at all.
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of o generalisation to be tenable, although we do know with

certainty that a number of texts containing

the word crimen

used in {he non-traditional sense have been altered in the
course of time. Albertario failg to take into account the fact
that as the Roman penal system developed, the use of the

word erimen in a strictly technical

and unchanging sense i

uarealistic and is not in agreement with what the sources
tell us. No one will deny that the Romans made n distinetion

between the so-called public delicts
public proceedings and delictq {or

which were dealt with in
maleficia) which were deali

with in private proceedings. However, according to Longo, one
of the developments daring the Principate was that the

cognitio extre ordinem replaced other
was used to deal with delicte and
With this development it became impossible to

behaviour,

types of procedures ang
all other forms of uulawfal

continue to use the word crimen in its strict, technical senge.
This was certainly the case with the so-called criming ewtra-
ordineria, in other words crimina which were not based on the

leges but on imperial constitutions, T find

Longo’s opinion on

the use of the word erimen very convincing.

Now what are the implications of Longo’s theory
interpretation of the texts dealing with deeds which

for the
led to

indignitas in general and to ceplatio in particnlar ? Wug
crimen used in a non-technical sense here too ? The following

text gives a clear explanation.

C.635.6. Tmp. Alexander A.
Venusto et Clementine, Afine-
ribus quingue et viginti annis
heredibus non obesse crimen
inultae mortis placuit, Cum
autem vos etiom accusationem
pertulisse et quosdom ep reis
punitos proponaiis, Heet is gui
mandasse caedem dicitur pro-
vocaverit, wvereri non debetis,
ne quem hereditatis poternae
a fisco meo quaestionem patia-
mint, Convenit enim pictati
vestrac respondere causam ap-

C.6.35.6. Emperor Alexander
A. to Venust and Clementine,
Heirs who have not yet reached
the age of 25 cannot be accused
of the crimen of not avenging
death, Now since you state
that you have persisted with
the charge and some of the
accused have been punished
and even if the man who wag
said to have given the order to
murder has appealed, you need
not be afraid that you will be
asked by my fiscus to rvelin.
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[lationis reddenti, Quod si quish your puaternal ghare. It
gioris aetatis fuissetis, etigm 1is in keeping with your filial
" pecessitate  provocationis  duty that you take action
~tamen implere deberetis, ut against someone who makes a
possitis adire  hereditatem charge of this kind. If you had
29). been older you would have
peen obliged to complete the
proecedure in order to enter
upon the inheritance.

This constitution of Alexander Severus comes trom the title
€.6.35: “De his quibus u? indignis auferuntur et ad sehabis
consultum Silanianum”. Here we have a case of indignites not
arising from captatio. The text tells of a testator who had
ot died a mnatural death. The heirs have a moral duty to
ring a complaint against the perpetrators and to see to it
bat they are sentenced. If the heirs fail to take this step, then
hey arve regarded as indigni and their share of the inheritance
$ claimed by the fiscus. It is only heirg over the age of 25
‘ho have this moral obligation.

_According to current opinion (), it is inconceivable that
"tﬁ;ere should ever have been a legal obligation to take revenge;
n a primitive society one normally fook one’s revenge by a
endetta. As soon as laws were invented this custom came to
‘an end. Romanists however do not seem to have thought about
_:ivhat crimen really meaus here, and whether in addition to the
legal consequences of confiscation there were not other conse-
quences of a legal nature.

In my view crimen is used here to denote a failure to do
something ; this failure (or neglect) is regarded as so improper
that it is punished by confiscation of the inheritance. In this
text, €.6.35.0, we see crimen in a non-technical sense.

In my opinion crimen is used in the same way in the texts
dealing with captatio.

{19) B. Bromni, Successione testamentarie ¢ donogiond, Milan 19552, 160
note 2; P. Voc1, Diritte ereditario romano I, Milan 19672, 57 ff, 4638;
. Nanpy, I cesi di indegnite, Milan 1937, 168 note 2.
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V. In D.29.6.3 crimen obviously refers to the last words of the
text “mec e quod testamento fuerat datum auferendum”
Papinian’s advice in this cage is that a husband who in a
matrimonial discussion calms the anger of his wife and pre-
vents her from altering her will to his disadvantage by adding
a codicil is not acting contrary to the law., Crimen therefore
does not refer to a particular misdemeanour in the original
sence, but to improper conduct which, since Hadriaw’s consti
tution, leads to confiscation.

C.6.34.1 now Dbecomes clear too. By analogy with 1.29.6.1
crimen here relates to improper econduct which leads to con-
fiscation; the civilis disceptatio relates to the procedure con-
cerning succession, ie. hereditatis petitio 5 the only difference
between these texts is that D.29.6.1 deals with the formulg
procedure while .6.34.1 deals with the cognitio extra
ordinem (),

In G.6.34.3 the word “criminosum?” by analogy with D.29.6.3,
also refers to confiscation,

It follows that the titles D.29.6 and C.6.24 begin by telling
us both in D.29.6.1 pr. and C.6.341 respectively, that a person
who prevents another person by force or deception from making
or altering his will, or who compels him to make it or alter it,
cannot claim his inheritance, but the inheritance can be claimed
by the fiscus, The other cases are simply variations of this
notion. Only C.6.344 differs to a certain extent; there Zeno
makes ceptatio perpetrated by forece or deception a punishable
offence,

V1. Conclusion.

According to current opinion, eaptatio by means of Uiy or
dolus had three congequences : 1} it wag a misdemeanour, 2} the
praetor would rvefuse to allow bonorum Possessio or there wag
denegatio actionum, 3) there would be confiscation (2 meagure
introduced by Hadrian). In my opinion, however, 1) is not

(20)y Cf. ©38.83; for further texts and literature see M. KasEr, Das
romische Zr'?;il’-m‘ozessv'echt, Munich 1966, 348,
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the stru{'tme of D.29.6 and .6.34 and the meaning of some
arts of the wording are not very clear either. As far as the
enal aspect is concerned, the common interpretation is based
on the accepted, but not unchallenged view that the Roman
awyers used the term crimen strictly in the pure technical
penal sense.

1 think that the word crimen in D.29.6 and (.6.34 is mot
ised in the strict technical sense. We are dealing here with a
crimen extraordinarium, an action which was simply regarded
as being improper, until Madrian decreed that the perpetrator
should be declar ed indignus. There were not three consequences,
but only two — those mentioned sub 2) and 3). The other one
ivas non-existent, This view is certainly not a4 new one: it was
more or less supported by great scholars of the past such as
Azo (M. Accursius (2). Cuiacius (B} and Voet (*).

(21) Azo, Lecturu super codicem ad (1.6.34 thinls that “civilis discep-
fatio” was connected with the heredifatis petitio and that “erimen’

referrved to confiscation on the grounds of indignites.
: (22) Accuwsius, (lossa ordineria ad D.20.6 and C.6.34 cally the crinen
here a crimen cotraordinerinm. He thinks that “clvilis disceptatio” in
C.6.34 relates to the hereditatis petitio. Avoxzo says that Accurgius calls
it 0 crémen egtraneum ! This seems to me to be incorrect.

23y Curacrus, Opera Owmnde VII DParis 1685, 829 Delieves, as does
Acenrsing, that the punishment for the crimen in 11.20.6 and C.6.34 is
gimply the claim by the fiscus to the share of the ceptafor. Unlike Aceur-
sius, Cwiacins thinks that « civilis disceptetio » in (.6.34.1 does not relate
to the hereditetis petitio by the capfator but to the actio de dolo by the
heir who hag been treated unfairly. The latter seems to me to be in-
corvect. This wonld mean that there were two different types of caplatio:
capietio by vis would then be a public ertmen that would come under the
lew Fulie, and captatio by dolus would be a private praetorian delict. T
think we are dealing here with one crimen extraordinarium.

(24) J. Vour, Commentarins ad Paendectas I1, The Hague 1716, 385. For

further titerature see K. Nawrot, T cesi @i indegnita, Milan 1937, 21384,




